The fact that all the employees of Kitt who were con-
sidered for the layoff were "miners" within the meaning of
the Act at the time the operator picked and chose among
them based on the federal training requirements is a criti-
cal distinction and is decisive in this case.  As "miners",
the complainants herein were entitled to be provided what-
ever training was required under section 115.  By laying off
these complainants rather than providing the required train-
ing, the operator interfered with their statutory right to
training under section 115.  The insistence of the com-
plainants on their right to be provided this training by
the operator of the mine where they work is activity pro-
tected by .the Act.  Therefore, I find that the operator
discriminated against the complainants by violating their
statutory rights regarding training, as alleged.

Kitt is apparently attempting to use the Agreement's
definition of seniority 2/ to justify its actions against
these complainants.  While it is plainly not the function of
this Commission to interpret that Agreement, I note that
even if their interpretation of the contract is correct, if
it conflicts with the statutory requirements of the Mine
Safety Act, it is the Act that must prevail.  The complain-
ants possess rights which are accorded under section il5
of the Mine Act and which are protected under section 105(c)
of that Act, irrespective and independently of any rights
they may or may not have under the terms of their labor
contract.  The Agreement is only significant in this case to
the extent that it is undisputed that by its terms, the
complainants herein would not have been laid-off, but for
their lack of health and safety training.

Finally with regard to the three miners, Harry Hurst,
Robert Hurst, and Larry Norris, who were mistakenly treated
as inexperienced miners and laid off, the operator .urges
that they have no claim at all under the Act.  I disagree.
Although unlike the other complainants herein, they did not
in fact require new miner training, the operator laid them
off based solely on the mistaken belief that they did.
Therefore, I conclude that the operator discriminated
against them on the basis of their perceived lack of fed-
erally mandated training and I find that likewise imper-
missible and a violation of section 105 (c) of the Act.  The
fact that the operator was mistaken did not change the

2/ The collective bargaining agreement defines .the term
seniority as "length of time in service" and "the ability
to step into and perform the work of the job at the time
the job is awarded."
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